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CUSTOMS TARIFF AMENDMENT BILL (NO.5)1997

OUTLINE

ThepurposeoftheCustomsTariff AmendmentBill (No. 5)1997(theAmendment
Act) is to introducea newmethodof calculatingthesafetynetsurchargecomponent
of thecustomsdutyon certaintobaccoandtobaccoproducts.

On 5 August1997, theHigh Courtgavejudgmentin thecasesofNgoNgoHa vState
ofNewSouthWalesand WalterHammondandAssociatesP/L vStateofNewSouth
Wales. The decisioninvalidatedtheNewSouthWalestobaccobusinessfranchisefees
andcastconsiderabledoubtupontheconstitutionalvalidity of otherStateand
Territorybusinessfranchisefeeson tobacco,alcoholand somepetroleumproducts.In
orderto protectStateandTerritory revenuesfollowing thisdecision,the
Commonwealthagreedto a safetynet,partofwhichinvolved increasesin customsand
excisedutieson certaintobaccoproductsof $167perkilogram, with effectfrom
7 August 1997.

At thetime theseincreaseswereimplemented,theCommonwealthGovernmentwas
awareof theeffectthat changingfrom a value-basedfranchisefeesystemto aweight
basedsystemwould haveon thetobaccoindustry. Forexample,somemanufacturers
producelightercigarettesby weight thanothersandthecalculationofdutyratesby
weighthasthepotentialto advantagesomemanufacturersoverothers. Following the
High Courtdecision,theStatesandTerritorieshelddiscussionswith theindustryand
haveagreedto a revisedleveloftaxationandnewarrangementsfor thelevying ofthe
surcharge.Thesenewarrangementswill ensurethat theeffectofthe safetynetonthe
manufacturersof thedifferent tobaccoandtobaccoproductsisascloseaspossibleto
effectofthebusinessfranchisefeeswhich appliedprior to theHigh Courtdecision.
All of theStatesand TerritorieshaverequestedtheCommonwealthto implementthese
newarrangements.

Thesenewarrangementsinvolve thereplacementof $167perkilogramweightbased
surchargesafetynet arrangementswith theoptionsof:

• ahybrid rate,basedona combinationof a weightbasedrateperkilogram and
50.32% ofthegazettedwholesalelist pricefor aparticularproduct;or

• a solelyweightbaseddutyrateonlywhereno wholesalelist pricehasbeen
gazetted.

Thenewmethodof calculatingthecustomsdutyon theseproductswasimplemented
immediatelyby thepublicationof anoticein theCommonwealthGazetteinaccordance
with section273EAoftheCustomsAct 1901 (theCustomsAct). Thisnoticewas
publishedon 16 September1997andtookeffecton andfrom 17 September1997.
This AmendmentBill will formally incorporatethesechangesinto theCustomsTariff
Act 1995. I
Identicalchangesto themethodof calculatingexcisedutyon certaintobaccoand
tobaccoproductsareproposedin theExciseTariffAmendmentBill (No. 5)1997.



FINANCIAL IMPACT STATEMENT

Thenewmethodof calculatingthecustomsandexcisedutyon certaintobaccoand
tobaccoproductsis expectedto raise$2.973billion in athll yearwhich is a decreaseof
$288million from therevenueestimatedto resultfromtheoriginal measures
implementedon 7 August1997. This lower targetispartof therequestby theStates
andTerritoriesto implementthesearrangements.

All of the revenuescollectedunderthis AmendmentAct andtheExciseTariff
AmendmentBill (No. 5)1997,however,will continueto bereturnedto theStatesand
Territoriesunderthe provisionsof theStatesGrants(GeneralPurposes)Act 1994,
lessany administrativecostsincurredby theCommonwealth.

Therefore,thefinancialimpacton theCommonwealthBudgetisneutral.



CUSTOMS TARIFF AMENDMENT BILL (NO.5)1997

NOTES ON CLAUSES

Clause1 - Short Title

This clauseprovidesfor theBill tobecitedasthe “CustomsTar~ffAmendmentAct
(No. 5) 1997”.

Clause2 - Commencement

Subclause2(1)providesthat,subjectto subclause2(2), theBill isto commenceonthe
dayon which it receivestheRoyalAssent.

Subclause2(2)providesfor theamendmentsin Schedule1 to betakento have
commencedon andfrom 17 September1997. Theamendmentsin ScheduleI propose
thechangesin themethodof calculatingthecustomsdutyon certaintobaccoand
tobaccoproductswhichform partof theCommonwealthsafetynetto protectState
and Territoryrevenues.

The changesto themethodof calculatingthecustomsdutyontheseproductswere
implementedimmediatelyby thepublicationof anoticein theGazetteinaccordance
with section273EAoftheCustomsAct1901. Thisnoticewaspublishedon
16 September1997 andtookeffectonand from 17 September1997. The
amendmentssetout in Schedule1, which formally incorporatethesechangesintothe
CustomsTar~ffAct 1995(theCustomsTariffAct), arethereforeproposedto take
effecton andfrom that sameday.

Clause3- Schedule(s)

Thisclauseis theformal enablingprovisionfor theScheduleto theBill, providingthat
eachAct specifiedin the Schedule(in thiscasethe CustomsTariff Act only) is
amendedin accordancewith theapplicableitemsofthe Schedule.The clausealso
providesthat theotheritemsoftheScheduleshaveeffectaccordingto theirterms.
This is a standardenablingclausefor transitional,savingsandapplicationitemsin
amendinglegislation.

I
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Schedule1 - Amendmentof the CustomsTariffAct1995

Item 1 - Subsection19(1)(Table)

This item amendssection 19 of theCustomsTariffAct by repealingandsubstituting
theTablein subsection19(1).

The repealandsubstitutionoftheTablewill makeconsequentialchangestothe
CustomsTariff subheadingsandtheir equivalentExciseTariff Itemsreferredto in the
Tablewhich havebeenomittedandsubstitutedasa resultof amendmentsin this Bill
andtheExciseTariff AmendmentBill (No. 5)1997. Section19 of theCustomsTariff
Act providesfor theapplicationofthe ConsumerPriceIndexadjustmentsto goods
coveredby thesubheadingsanditemsin theTablein subsection19(1).

Item 2 - Subheadings2402.10.00and 2402.20.00in Schedule3

Thisitem omitssubheadings2402.10.00and2402.20.00in Schedule3 andsubstitutes
newsubheadingsto introducethenewmethodof calculatingthecustomsdutyon
cigars,cheroots,cigarillos andcigarettescontainingtobacco.

Subheading2402.10.00,which appliesto cigars,cherootsandcigarillos containing
tobacco,is to besplit into newsubheadings2402.10.10and2402.10.90.

Newsubheading2402.10.10appliesto cigars,cherootsandcigarillos of akind for
which theChiefExecutiveOfficer ofCustoms(CEO) hasdeclaredawholesalelist
priceby instrumentinwriting publishedin theGazette. Therateof duty thatappliesto
theseproductsis $86.92perkilogram and50.32%ofthewholesalelist price. The
safetynetsurchargecomponentof this customsduty rateis thehybrid rateof 50.32%
of thewholesalelist priceand$2.65perkilogram. Thebalanceofthe amountper
kilogram isthecustomsdutywhich appliedtotheseproductsprior tothesafetynet
being implemented,currently$84.27perkilogram.

New subheading2402.10.90appliesto cigars,cherootsandcigarilloswheretheCEO
hasnotdeclaredawholesalelist price. Therateof duty thatappliestotheseproducts
is $232.17perkilogram, whichis a reductionfromthe initial safetynet rateof $251.27
perkilogram. Thesafetynetsurchargecomponentof this rateofcustomsduty is
$147.90perkilogram,whichis areductionof $19.10perkilogramfromthe initial
safetynetrate$167perkilogram. Thebalanceof this rateis thecustomsdutywhich
appliedto theseproductsprior to thesafetynetbeing implemented,currently $84.27
perkilogram.

Subheading2402.20.00,which appliesto cigarettescontainingtobacco,isto besplit
into new subheadings2402.20.10,2402.20.91and2402.20.99.

Newsubheading2402.20.10appliesto cigarettescontainingtobaccoof akind for
whichthe CEO hasdeclaredawholesalelist priceby instrumentinwriting publishedin
the Gazette. Therateof dutythat appliesto theseproductsis $86.92perkilogram and
50.32% of thewholesalelist price. The safetynetsurchargecomponentof this
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customsdutyrateis thehybrid rateof 50.32%ofthewholesalelist priceand $2.65per
kilogram. Thebalanceoftheamountperkilogram isthecustomsdutywhich applied
to theseproductsprior tothesafetynetbeingimplemented,currently$84.27per
kilogram.

A declarationby theCEO ofwholesalelist pricesof certaincigaretteswas
publishedin theGazetteon 17 September1997.

New subheading2402.20.91 appliesto cigarettescontainingtobaccowheretheCEO
hasnotdeclareda wholesalelist priceandwherethereof no morethan 1,200
cigarettesperkilogram. Therateof duty that appliestotheseproductsis $232.17per
kilogram,whichis a reductionfromthe initial safetynetrateof $251.27perkilogram.
Thesafetynetsurchargecomponentof thisrateof customsduty is $147.90per
kilogram,whichis a reductionof $19.10perkilogram fromthe initial safetynetrateof
$167perkilogram.

New subheading2402.20.99appliesto cigarettescontainingtobaccowheretheCEO
hasnotdeclareda wholesalelist priceandwherethereare morethan 1,200cigarettes
perkilogram. Therateof dutythat appliestotheseproductsis $350.00perkilogram
andthesafetynetsurchargecomponentofthisrateof customsdutyis $265.73per
kilogram.

Thebalanceof boththeseratesis thecustomsdutywhich appliedto theseproducts
priortothesafetynetbeingimplemented,currently$84.27perkilogram.

Item 3- Subheading2403.10.00in Schedule3

This item omits subheading2403.10.00in Schedule3 and substitutesnewsubheadings
to introducethenewmethodof calculatingthecustomsdutyon smokingtobacco.
Subheading2403.10.00is to besplit into newsubheadings2403.10.20and
2403.10.80.

Newsubheading2403.10.20appliesto smokingtobaccoof akind forwhich theCEO
hasdeclareda wholesalelist priceby instrumentinwriting publishedin theGazette.
Therateof dutythatappliestothis productis $86.92perkilogram and 50.32%ofthe
wholesalelist price. Thesafetynetsurchargecomponentofthis customsdutyrateis
thehybrid rateof 50.32%of thewholesalelist priceand$2.65perkilogram. The
balanceof theamountperkilogramis thecustomsdutywhichappliedto thisproduct
priorto thesafetynetbeing implemented,currently$84.27perkilogram.

A declarationby theCEO of wholesalelist pricesof certaintobaccowas
publishedin theGazetteon 17 September1997.

Newsubheading2403.10.80appliesto smokingtobaccowheretheCEO hasnot
declareda wholesalelist price. Therateofduty that appliestothis productsis
$232.17perkilogram, which isa reductionfrom the initial safetynetrateof$251.27
perkilogram. Thesafetynet surchargecomponentof this rateof customsduty is
$147.90perkilogram,whichis areductionof $19.10perkilogram fromtheinitial
safetynetrateof $167perkilogram. Thebalanceof this rateisthecustomsduty
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which appliedto this productprior to the safetynetbeingimplemented,currently
$84.27per kilogram.

Item 4 - Subheading2403.99.90in Schedule3

Thisitem omitssubheading2403.99.90in Schedule3 and substitutesnewsubheadings
to introducethenewmethodofcalculatingthecustomsdutyon othertobaccosuchas
chewingtobacco. Subheading2403.99.90isto besplit into newsubheadings
2403.99.91and2403.99.99.

Newsubheading2403.99.91appliestoothertobaccoof a kind forwhichthe
CEO hasdeclaredawholesalelist priceby instrumentinwriting publishedin the
Gazette. Therateof duty that appliesto this productisthesameastheratethat
appliesto smokingtobaccowherethewholesalelist pricehasbeendeclared.

Newsubheading2403.99.99appliesto othertobaccowheretheCEO hasnot declared
a wholesalelist price. Therateofduty that appliestothisproductis alsothesameas
theratethatappliesto smokingtobaccowherethewholesalelist pricehasnotbeen
declared.

Item 5- Savingsprovision

This item setsouta savingsprovisionin relationto declarationswhicharemadeby the
CEO for thepurposesofthenewsubheadings.Theeffect ofthesavingsprovisionsis
that declarationswhich aremadefor thepurposesof Chapter24 of theSchedule3 to
theCustomsTariff Act asproposedto bealteredareto betakento havebeenmadeas
if theCustomsTariffAct hadbeenalteredat thetime theyweremade.

Item 6 - Application

This itemprovidesfor thechangesto themethodof calculationofthedutyproposed
in this Bill to applyto goodsenteredforhomeconsumptionon orafter the
commencementof theBill.
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