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TRADE PRACTICESA1~NDNE2ITBILL 1990

The p~trpose of this Bill La to anend 3.50 of the Trade

Practices Act 1974. Section 50 ptabibits mergers ant

acquisitions which result in a ccrptsration achieving a
position of dominance in a eubutantial market, or where the

corporation is already dominant, in having that position of

dominance substantially strengtnened. the amendmentsexpand

the prohibition to bodies corporate which are not corporations
but whiols are related to or .sAociated with a corporation and
permit the market position of all. bodies corporate which are

r let 6 to or associated with the relevant corporation to be
taken into account in assessing dominance. An associated body
corporate is a body corporate over which another body

corp rat is in a position to exert a substantial degree of

influence. Corporations essentially ~zs bodies corporate that
ar for ign trading or financial companies.

FflJ~$CIAL IMPACT st~m~~nr

2. The proposals in the Bill. will have no financial impact-
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~Q7!S WLINDWThUAL CLLtSE&

Clause 3. abort tiUa

Clause 2 ~~1aflncement

3. clause 2 provides that the Act is takan to have commenced

on 21 December 1990.

Clausal Mergers and. other ancuisitions

Cubclafles (a) aji&Jlcl

4. Subparagraph 50(l)(b)(L) now provides that in ~3~~etaining

whether there has been a strengtheniAg of a position of
dominance regard is had to whether the target body corporate

or a body corporate that is related to it, is or is likely to

be a competitor ~f the acquiring corporation or a body
corporate thht ~.•urelated to it. Subparagraph 5O(1A)(b)(i)
providei~ simflarty in relation to an ac~uisiti0n by a person.

the amendmen~to the su~paragnphs will include references to
associated bodies corporate in addition to related bodies
c~r-porate.

5. Subalausethl expands the application of s.SO of the

Principal Act to specifically cover acquisitions by bodies

corporate which are not corporations. Proposed s40(SM)
prohibits a body corporate which is related to or associated
with a corporation from acquiring snares or nusts in another

body corporebe ~.Vas a result of the acguisit ion, the
corporation ~ou~.1be or wouLd be likely tO be in a position to
Gvaiuatt ,& a.ibstantial ~iiatcet for goods or aervicaS, at Mould

~&avean ezist~in~ pos’~ti?n of dominance substantially
~trengtI~ened. ~:aa~’ser’4ng the question0± dominance, the
markfl~sbaracL o~the corporation and bodiescorporat. related

to or associatedwith the corporation can be taken into
account and ggg;sqated.
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6. SuhclØnzaa4fi tt.).J,Lflkf) emend et~hsection 5 (2) ta

extend the aggregation provisions so that they apply not only
where the relevant corporationfbodies corporate are in a

position to dominate a market but also to those instances

where they are likely to be in such a position. These
amendments will ensure consistency with the prohibition in
as 50(1). (311) and (IA).

7 ~cla~ps (C and (ii insert new ss.5o(zka) and. 5O(2AE.

Their purpose is to make it clear that the words “together
are” sad “together with” In is.5O(2) md (lA) are not

restricted to situations ithere corporations/bodies corporate

act i~concert.

a. ta~ZaueeJhj. amends r.5O(2k). this subsection defines

when one body .cor~orateis to be taken to be associated with

another body corporate, the test being whether one body
corporate is in a position to exert a s~bstantial degree of

influence over the activities of another. The amendment
extends the test to a positIon where a body corporate is

likely to be able to exert that influence.

P. subcJuBe (1~makes a change to s450(fl), ocaseguantialon

the change tos.5O(ZA). by •ddin a similar reteranc. to the

likelihood otbeing able to exert a substantial degreeof
influence.

Priatádby Authority by the ComnwawcalthCto~cnmertPrima
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